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JUL 31 1969

Mr. J. 13. Povlgr Jr.
Authorizd Certifyig OfcerBureau of Mines
De ortmnt of the Interior
Dear Mr. povewrt

Referd cei sa de to your letter of Juno 18, 19
6 9,with jc fnd artoent 1 in favtor of the aOnmW th of P*mlvaniaflepartut of Mines and Mineral 3hdutries in the amounts of $24,89&.34

and *18,500, repctirly with a rnquest for decision an to whether theymy be certified for PaYment. Also forwared were copies of the projectcontracts, the original const-ruct im contracts and pertinent correspondence.
The amount of each invoice represent fifty percent of the amount

claimed as dUags by the Addy Aspoalt Caupany cotr t r er PublicHealth and Safety Project ob, 1, and the C. & 8. EXcatlind Ceru,
contractor under Public Health and S3afety Project No. of the C racite
Mine Water Control program. Ths p:ro Pro ja estaNlis i accortancewity mbbic Lay 162 a7pproed July 15, 1955, 69 Stat. ?52, as amendedM 87-814 aPProved October 15, 1962, 76 Stat. 9334 (30 U.S.C.

Section rof the act approved July 15, 1955, as aded, uit a that it ca recofbiztd that the presence of large vol1 of water
in nuthrcs coa t tt ivolves seriou wastage of the faml
resouar~ of the Nation, and coat itbates a menace to health and s tyand national security. Zt therefore declares it to be the polacy of tbe

'* - * to Provitde for the control and draie ofater in the anthracite Mal fo02mtions and therebyone"rr. natva resgourcesJ, PrIOU national, security,prevmt i0=1r4 and loss of lif', and preslrv- publicand private Proerty, and to seal abandaod !oal minesand to till voSd In absnonz d cal mines, in thoseInstances where such work is in the public health or

1vb
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Mm order to carryt the Vurposeil soft ioned in sect ion 1I* section 2of the aft amtowina the Sec ry ad' the Interior to mks financialeftributions to the 0vealth of ensylvania an the bils of proj-ects which be approvs- 

*** ;to seal abandoned cLl mines and to fillV148s In abandoned coal mines,, i thse instances 
such wort is in the Interest of the public eLth-.orw
safety, and for control sad drsailz of water which,7t ot s controlled or drained will cause the floodingf Eat te coal feorut tn, said cantribabions to bepsplied to the cost of dxaIne* 'orks, pm1ng plantstand related fcilities *

SeCto 2(a) of the act provides that 00ts authorized to be cotributedby the Secretary of the Intwior to the Cnwmvalt are to be eqtal3ymatched by the C veeith.

section te pr" 'that thedll km"
A reMcsibnlty fbw Installtng, orating, ad maintaining Projects corted prwmat to the act san shill give evidence, Stisflttoyto the Secemar of the 2aftrerim' that it wil enforce effoctive installa-.ti, oeation aid maintenance fgrs. Section 2(f e actrequires t Secretary or the Thtoriop to detrine a" jeCts fewthe sealing of abandoned coal ms or the filling of voids coal mines eare *eonmiloalIy justified.

TM authority to contribute tomr the sealing of abandoned col,aimes samd the fin" of vows In abaoed coal .ines mad toad1955 act by the 1962 4maudait. h pwpoeew Is to alleviate therof mibce sabsueam. Also tere is problem of mine fires whichIn Instances am b prevente fron spreading by fitllig voids. Projects coming undor this amedmmnt aiw designaed 'Public Helth said sSafet~y Projects."

Th Secretar S o te Interior an Bleabr 11, 1962, presritbed"Pwomodpes fewr Aftiastmtima of the Amthra 11te Nift Wet Control Act Vot Jy 15, 1955. . , As Aided by Act or October 15, 1962." mewr 4tboe pracedures U entbutios of the Federal Ovewgm to the Clomommoth are made on parmat to a CeutrIbution Contrmat bte thePederal Oevenwt and tthe Ofuzwalth as to each Individual project.e ntributtin Ontract is basa0 wm a Project omtreat Which the(mleaith aw enter In" With ontraCtopr and sIwi for the
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construction, installation, sevicen, or wart performed for a project.
Payments to the Cinswelth by the Federal Gov5nmet of its fifty
percent contribution are to be uade only upon suitable claims and
vouchers of the Cianuealth. Amts claimed under each voucher are
to be Certified by the Comtnvqlth as proe charges under the Project
Contract, and that they have eiLther ben paid or are due and payable.
The Commonwealth is to mintain suitable records and accounts of its
transactions and payments with the Contractor which the Federal Govern-
ment may inspect and audit from time to tt. Each Project Contract
is required to contain a proviiion stating that th United State. of
America shall not be considere a party to the Contract or in any manner
liable thereunder.

The Contribution Contract between the Federal Govon-t and the
Commonwealth of Pennsylvania for Public Health and Safety Project No. 1.,
G.A.R. High School, Wilkes-3arre, Pennsylvania, was entered into on
October 29, 1963, at an estiuaited cost of $675,000, for flushing the
project area. After advertising for bids, the Cwnunwealth of Pennsylvania,
Department of Mines and Mineral Wndustries, accepted the bid of the Addy
Asphalt Caspany of Wilkes-Barris Pennsylvania, which was the low bidder
in the la sn of $639,h452.50. The Project Contract for filling under-
ground voids, G.A.R. High School, City of W11kes-Barres Luzerne Conty,
Pennsylvania, State-Federal Mine Drainage ProJect, Public Health end
Safety Project No. 1 vas dSated January 7, 196W.

On Septaber 1, 1965, the Addy Asphalt Caqpany filed a petition
with the Board of Aritration of Claims, Departuant of Aulitor Oeneral
ujder the provisions "of the Act of 1929, April 9, P.L. 343, (72 PS.s
1003), as mended, and Act of 1937, My 20, P.L. 728 (72 1.8. I 4651), an

£ mended," against the Convealth of Pennsylvania. A colaint, similar
o to the petition, stated to have been 'brought under the provisions of

the Act of 1811, as mended," before Board of Claims, Coronwealth of
l hPennsylvania, was norized on September 18, 1965, by James A. Adonsio,

President of Addy Asphalt Cmany.

Both the petition and the co1paint claim coqmensation in the amt
of $110,099.01. The possibility of settling for a lesser amount has
:eoithe sub U of negotiation. It is understood fran a letter dated

{t A~pril 25, 1 , from . B. Chambury, Pennsylvania Secretary of MinC8
and MIeral Tndustries to W2r. Joseph H. Corn, Chiefs, Division of
Anthracite, U.S. Bureau of Minest Department of the Interior, that any

dT settlement would be rendered as a Jument of the Board of Claims.

-3-.
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Dh referring to the basis for tho laim as set out in the petition
sa In the complaint, a proposed settlanmt of the cmxweath under
consideration at that tiz3, a Bureau of MwIns mmorandwu dated Septeser 18,
IW68, to J. A, Corpus, Chief, Division cof !Zvirosmntal Activities ce
mots as follovet

"1. Th contractor's claim (Parapaps 12 and 16(1) of
the Petition) that the crudhW plant operated at an
effisney rate of only 67.0T percent and cost hismW
bur of unproductive personnel and equipment m be
difficult to disprove unless the Citealtb can produce
contrary results from periodic testiv which they axe not
likeq to ha"e otained. The 150 tns per bow cpacity
of the crusher, while not mentioned In the project docu-

nts, is indicated in the crusher rpecifications and
literature suplied by Aggregate Iqipment Inc. %*
mathod used by the contractor to cmpute the cost of the
loss In efficiency of the crusher ax described in his
lettr to L. lhylich, Deputy Attorney General Pannalvania,
is based on his designation or $ .445 pr cubie yard as
being the portion or the flushing Obare ($1.55 per cubic
iiii allocated to the crusher uA his asuoptiton of
machine iflffici.Bd of 32.93 percen; both of which
off au defensible .445 X X32 3 x! 6,478 - $36,232.27).

uea and alth personnel az* ar that break-
downs oed to the crusher, that sstra shifts were
worked to build a stock pile, and that trucks waited at
times to be loaded directly by the conveyor when aterialo

as not available in the stok pile. Decas at their
reomended settliment of $35,000 for tbis Itwo the
C~ althappaenl agrees with thV contractor's
clas of machine inefficucW and in tot prepared to
assip the poor trfo o¢ the machine to inadequate
Mintemenee.

"It dtould be nod also that delivery of the acruh
pleat as oulined In fte specificatios was to be within
30 doys after reei of order. The invoice submitted
by A to t e qU t Zscorporated twos the order date

as 2f26/6 and the spi date d4J/61. ectr
ini e i M 10 of the itilO t<ht the Cinnwealth
did ot furnish the crusher e screen plant wit 11l
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Ay l6g&. This Is ab*t three months after 2/3/6), the
date on which the contractor begu work, which my ha"
oceeasned his clsliderable delay in producing an adequate
stock pile, and my be eanstrud as a breach of contract.
There appears to be muport in the abwe analysis for the
contractor's claim that inefficiency of the crusher and
its late delivery added at lest $35,000 to the contractor's
cost of fulfilling the contract,.

"2. The claim of the contractcr (Paragbaph 13 and 16(2)
of the Petition) that he used a, far greater *it of
6-inch pipe lines (13,109 linesz feet in his petition
but 15,048 flet of all pipe in his statemn to L. Ehrlich)
than the 3,000 linear feet indicated in the Cnwealth's
specifications is subject to argtmnt. The claizunt is
obviously including the lengths of pipe replacmnts
required to keep the 3,000 feet of pipeline layout in
peration. !n our oinion there Is little likelihood

that the Coonwealth would have atteted to anticipate
pipe wear and incorporate such additional amomnts of
pipe in the specificatins, mnd also that replacement of
parts in any of the contractor's equipment would be his
own umintenance problem. If, hoevere he was influenced
by the ionowvealth to purchase and experiment with
various types of pipe (second paragrph of 13 in the
Petition) which be now believes resulted in excessive
costs, any redress would necessarily have to oome from
the Caoenwealth alone. boe Federal Ooveriomnt should
not participate in paying this claim ($21,745.96)
because maintenance and expertientation as indicated
above ar not provided for in the specifications nor the
contract.

3. The ootraetor's claim (Pa raraph 11 ain 16(3) of the
Petition) for dmges resulting'from flushing - Only 2#6,478
YardJ of material ad not the 5$5,000 represented by the

C_~lth in tihe ,Jet dociients my be sworted by
his in thre wayot iansfteiiet time between malling
bId proposals (11426-63) am opwinng of bids (12-19-63) to
srey the etenisive ad bernardisa Abanedmie voids in
the preject area, to dete rine the quentites required, and
to evaluate adequeteLy all spct of the preposed work
before sibitting his bWI (2) Ihe comttactor qmy zrge also
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that if the CamODOath eftw =Iking a detile inspectionof tim vorkings could dewterNWW tim er and locatios ofbulhedw, , prop, and cross t1iers to be erected and thenlo," Ga loatl0tOu of cas to be claed, he would beJustified in relYing upon the CoamhnvtshI e*ttinft. ofqantities
3 (3) it is recogized that his unlt costs inthe erlY stWS of the project work would be higher thanunit costs that could be realized from the total estinted

"Th aetual quaftity of mterial flughed being oly 64 perent of the estImuted amount trnhshed in the cantct iproibay tla sidciuat baais tow claiming 'break of contractduo to an 60ginering istake which Ueceasitated a chlngin 8sPcifICttins my be administrativaly dterned. to bela iteM of actual cost for pamnt under the contect.'(ee seand paragraph on page 14 of the Mmorandum to theDirector trM the Assistant Solicitor, Mines and CoalR16aoj dated April 12, 1967.) It wuld meom to beadvi"ble, therefore, to accept the COMwealth's pro.posed settlement of this item for $14,788.68, which is''eha of the aowat originajly claimed.
"4- The claIR fbr lo" and increased cost resulting fronthe ahl* doi of operations due to the lack Of water servioemnting to $1,5O5.42 (Paragraph 15 in the petition)appear to be valid but haa be eliminatd in the COMMnvealth'sPrOposal for attleent.

"It is reocMenAde that the Federal Oovtrame participate inpYIng the C proposed X~ttldt for rte 16(1)crusher defigi F *35S .0oo am- for item 16(7) flushingiefny $14adi.68ti bu not w atepto in paying forXtDft 16(2), ;id'itlema peT total FedOeda cost wouldnot be mm than $24 *&8914.3#, 50 perent of $49,788.68.
"It is noted in Mr. MefhillaMe'i; Memorandum of April 12,1967, tth- Oictor that the clAim, have been filed beforethe 1ad or Ax{itzation of Claims of the C0nom1 aajth.Dr* Cbu` 

a7 'N letter of April 26, 1968, states timt 'thePyhadu~ would be that the aettlement should be renderedas td before the Bard of Claims' - Possibly mdi.atir tt tl C__1th as wti" for our theof therstt; Popo before Buntting It to thoBoar of LU 
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te Cotribution Cotract betmn the yedena Govenmnt and tCnlto of Pennsylvania for Pablic Health and Safety Project No. 2,
Tritp S1O Me Seranton, PewWLvania, U. metred into on April 10,63 o, In GO eustmted amowt Of 41,090,000 for flushing the projectarea. After advrtising for bids, the C- walth of Pennsylvania,
DepaItNt of MineS am Minerals a.ospted the bid of te C. & S. Excavat-ing CoMy, Duirej, Peznmlvuitii, in the j1V gam MOt of $803,324.75.TM 30ntrewt, dated Jme 8, 1964, is for flln voids In the Disnmd,
Top Rock and Bottm Rock Sems, in the abandoned Tripp Slope Mine ina designted area in the itly of Scan8ton, Lackavanna County, Pennsylvania.

The clai of the C. & S. Rzosimting oaqny in the amt of
$212*392.9, as me to the Pintylveuia Department t Mines and Mineral
Inustries by letter dated Vebrmer.p 10, 1966, frm Ra4&p. Cae, Attorney-
at-I&W. Tt claim also hba bee the subject of negatiation. The cltaias IMed aM aL proposed settleMent of the C1oNvealth at that t IWere
also the subject Of a fturean of Mines randum of Septmer 19, 1968,to Chief, Division of InvirouentaL Activities as follws:

!h subject clai for damp LB itmized and described ina letter to the Commeslth dated Februnr 9, 1966, tram
Rla p. IN rey, Attorney-at-low, for the C & 8 Excavating
CaoW. Althoug the ConirFalth's proposed settlement
refers nly to DIm MII, al Itew are her analyzed
becase the ~aient has purportedly aged to aooept
*37,000.00 as full settlement for all claim.

"I. Theicontractor's claim (ftem I) that the rushing
plant 09eprted at an efficienCY rate of only 69.2 percentis based an the rated capacity of the machine (250 tph)l
hs worbd (187), and actul yarde flus convertedto tons (291,076.6 pas - 32,06 tons). The Inefficiency
of the macine (30.8 percent),, inltiplied by his own

Of the dMat cost Of operating the crashe
($0.4er cbie tyard) mltiplied by the actal yardage
fluhed (:291,076.6 yard.) is 1Jim med used by the

eontracter tO c qmte * loa s of *.2,118078. The arga.
-ast W*smted for this item awears to ae" mrit mleus
the C _Inalth OM refute the claim of crashr inefficiency.

"Wote that this claim involvew the cost f crusenr operation
alme'; the clam for mcessiv 0st of cusher maintenanced sqporting dat an the tnqfficielnc of the arsher ar
ps"ted in the analysis of tem M.A.

-7-
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"2. n (Man n) the contractor claim that he used
fl,827 feet of pipe rather thn the 1,500 feet of pipe
lime indicated in the specifications, which cost hM
an additional $9,289.80 for the extra pipe and an equala ;Mt in labor cost for installation for a total costof $18,57g.60. The clatimat is obviousLy including
the lengths at pipe replacmxt required to e"p the
1,500 feet of pipe line layou in operation. In our
opinion this interpretation oar the specifications is
not valid because it Is not 1:tel that the total
anot of pipe wear could him been anticipated. We
would interpret the 1,500 fe1 of pip. limes to
represent the basic pipe line layout; the replacement of
won out part. would be the asponsibility of the
contractor.

"3. The contractor's claim (M m) for dmges
resulting ron flushing only ?91,(o76.6 cubic yards
of material and not the 660,0O0 cubic yards given
in the specifications I nqWprted Iy him as followas
The bid van based an a profit of $0. U per cubic yard
of mteital. to be flushed, theirefore, the deficiercy
of 3689924 cubic yards represents a lose to his of
$40,581.64. The contractor my argu that if the
Convsalth could determine accurately the nxuber
of preps to be erected, the amowt of gob to be
handled, and the Bomt of fallen reck to be moved,
he would be justified In dending Wm their esti-

mt of total quantity to be flushed.

"Th actual quantity of mterial flushed being only
44 percent of the ecamted mwmt furnished in the
contract is probably a sufMciet basis fbi claiming
'breach of contrat due to an Mistake
which necessitated a chae In specifloatins my be
~inistratively d ned to be an it_, of actual
cost for puMt uer the contract.' (Bee second
parbgran pag 4 of the mreadm to the Directorof the 1aram of 1ines fron thp Assistant foliaitort
Nines and Oul Researh dated 1pri 12, 1967.)

'ts is the item which the Caimonweath has reduced
to $37*000.00 aid which the acttractor purportedly
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bas agreed to accept in full PSYmMt for *11 of his claims.
Whether or not a claim for lose in profit on work not per-
formd can be Justified, horwver, is subject to legal

interpretation

"14. Tthe mrA involvd a olaia by the Contractor that he
was obliged to bear an excessive crusher mintenance cost
of $0.47 per cubic 7ard rather than the $0.27 he had ap-
perently incorporated in his flushing bid of $1.20 per
cubic yard and reflected a loss to him of $58,215.20. Th
contract between C & 8 Excavating Cpeny and the Comnwealth
was entered into on June 8, 1964. After a nvber of comlaints
by the contractor that the crusher did not perform at the
250 tons per hour capacity, the COnwealth araged for
tests to be rm an Novber 10, 1!964. The following were
present at the testI

"Caouivealtb

"NMssar. R. Lumubert, R. Howall, R. Voight, K. 1. Reid,
Director of the Bureau of Purchase, H. M.
Charletan, Director, Bureau of Standards,
ad others.

"Ir. Sebatinanelli and vork==

"Awege NQui~un tneoroi'o

Wessrs. F. C. MIerkel, Prisident, R. Hosley,
Vice President, sa*I S. Wynn, salemm

S, 9, of mml

"*I It. N. WhRite

"Before start of the te~st Aggrelite Iquipeist Inc., bad
rebuilt h _era to poper height writh their own specially
hardened vateria after re ovim about 1* inches ot old
soldr. The first test was started at 8130 a.. and the
fourth mid last test conclulde at 2t45 p.m. producing -
315 t.p.h. the first howr ad lsuaer :amto in the se-
oe"ift three tests for aver*w oit 302 t.p.h. DiUr
this time the bom s bad been twvu dawn 3/8 of an inch.
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Mr. sebeatianelli argued thnt altheugh the machine
produced '02 t.p.h. under special conditions it
would fall below the 250 t.p.h. average in 16 hours,
the two shifts each working day he was required to
work. Mr. MaCorksl said tho 250 t.p.h. performance
could not be maintained using the 16 hour work - 8
hours welding cycle because of the antiquated hand
method of welding the hamme3s that the contractor
was using. He intimated that a cycle of operation
involving reoval of the en1i;re haser rotating
element and replacing with bxuilt-up spare each day
would be necessary. TiM3 would necessitate setting
up an elaborate full time shop operation and 8emi-
automatic irelding facilitie3 to maintain the cycle
of efficient operation. The contractor -ould argue
that the simple statement on maintenance of the
3rusher given in the spe-ifications does not cover

requirements of this magnltude.

"'5. Item IV. This statement is interpreted to mean
that the contractor purrhasiad l100,OqO.00 worth of
now equipment to handle 660,000 eubic yards as
indicated in the project doaument which would not
have been necessary if he had Imaow that he needed
to process only 2919076.6 zubic yards, and since
the equipment is nw worth -nly 8.0 percent of its
cost he claims a loss of $20,000.00. Duplication
of damage is indicated here because it vould seem
that this claim vill have been satisfied if he
receives a satisfactory settlement of Item TI1
($O.ll per cubic yard profit lost because he did
not flush 368,924 cubic yards).

"6. Item V. that contractor suffered a loss f
other work foregoing a profit of $22,500 which he
could have performed if not working on this particular
project is a specious argument unless the other work
of whiah he saks was on a coSt plus basis in which
case he was ill-advised to enter into a contract where
a profit could not be guaranteed.

"7. Itm VI. The contractor claims that he sustained
a loss per day of $167.30 for 49 idle das between



1247

August Us 1961, the day a which the undurpowd
ylide had bow prepsaed tor flushing, and October 22,
1964, when the crusher was avsalable to him aulating
to a total of $8,197.70. Sinoe the contractor was
rquired to start work on or before J.uy 9, 1964,
and since he was able to complte the prpeatory
work widerpormd by August li, 1964, he is Justified
in eting the crusher to be made available to him
lOng eoe October 22, 1964.

"8. item v. The costXf this bid bond ($4,400.00) is
based an his bid of $803&324.'?6. Re claims that if he
bad kown the -gross mount to be paid to hiu would be
less then cne-balf of vhat be bid, his bid bond cost
would have been reduced by $2,20.00.

"It is apparent that the contractor bas sone real
juetificatias for Items T, .-.,A, VI, I VII, mting
t.o $10,731.68. However, sinte the CinMD --I' states
tut the contractor is prepantd to settle for $37,00
covering flnfting deficiency (Itam MI), a questionaW
iten involving loss in profit of $40,581.64, and since
this proposed settlmet would satisfy 11 his other
claftss It would vertheles seem to be to our advantage
to accept the Camvealth' i8eotlated aettlemnt proposal.

eh of the Federal Gaverint in aking s.ttletp
voulb $18,500 .n

fte pareutetical reftrence to the "second paragralan aea1 Swt
amrnamu to the irsetor of the 4reau of Mines frm the Assistant
Sediaitort Min" amA u el Reoasax dated April 12, 1967" contained o nboh
of t# _faf of eptaer 18, lot68 quoted abovel, is a referene to
a psrmlb hh ateion of this OMfice, B.13602, dated Jvne 233
19%, 37 0s_. t hm 0.5 a Xdecisin helds, " stated In the part~#
that wAer a aematwuatiaa coetract between the Federal Goveromnt and a
mate which eblip1ws the Ooverz t to reiSbrs the 8tete for actul
costs an aftitati*m avsw representing deinges for breach of otmct
du to an z Ig mista which necessitated a change in sedifft
tU£w rn " eofetratIw1ly determined to be an itin of actual cost
fhw pqUNtuner the contract. Based upon that decision the Assistant
Belloit1 of the Departmnt of the Interior in his erdmt of April 12,
1967 as to the cms her der conaidmttlss, was of the opinion
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"ht muPo a Prqpr detedMtion ad the merits af the t due to the
contractor that teO Bau =W consider a clsai from the Comnealth
and determine %bether the clafted aoumt is an It0n of 'actual cost'
of which the at l contribnte one1ha undr the terms of the
respective Contribution Contracts with the Cowealtth.n

On bvrer 8, 1968, the Chif, Division of Inviz retl Activities,
Bureau of Nimes United States Departnt of the Thterior wrote a ltter
to the Srotary of Mines and Hinral Industries, C-maveelth of
lumsylvania, infoming his that the Information regarding the clai
had been thorously reved by thak efce *t also informed him " to
the remendatimns as to the itis the Federal Governmt should artidi-
pate In paying aid what the Federal Government should not participate in

As to the claim of the Adty Aa~halt CoqatV the letter stte tat
it ead been recommede h elFeial Gove-nt should not participate
in paiW for iten 16(2), munting to $4,9745.96, In the ( ealth'o
prepaed ;settlement because ulntenimce of pipe 1 end erition
with different k s of pipe are not provided In the speifieotioms or
in the contract. It had beom recomended that the Federal Govermnt
participate In pain the proposed Dettiment for tem16(1) in the lmubo
of 35,o000 (loss and increased cost from the feilure of the crushin plant
to meat its rated minim capacity of 150 tons per hour an from Its in-.
wnnrble breoasens), and itom 16(3) in the emut of $14,788.68 (the
los ad increasAd cost resulting Ios flushing only 2W6,478.2 c*tc yards
at iaterial and not 385,000 as rePrnsefted by the Deparent of Mine
and relid up by the cmtractr). The tWI lae by the Federal
OsCafuet veul be ritt peroent of the total ,788.68, or, "4,8914.34.

Te letter stated that an to the CiowinelthI a proposed settlent
of the C. & S. hceavting CDanys claim Os nonting to $37,000, the total
cost to the Federal Goverinnt would not be more thn $18,O. This
m_ wv basd vpon the ceatractor's claim covering the flushin
doficienq but els vftM satis* 1Js other claims.

h letter scluded with the Aatemut that disposition of tbse
matters vwold be axpedited if the Cu-- realth s~mitted separate Invoices
to the Bmvau of Mins for psyenat In the monts indicated tor each claim.
Accordingly, the OCmvealth submitted the separate invoices which were
forwarded here a Je 18, 1969, wi"h your request fer decision.

Te mut bid in each case wax cansiderably le than the amt
estimated in the Cotribution Contnmts. Also, althotl the mots paid

-12-
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IOW the contracts do not qger In the corr spodence submitted, it
-is uderstood that those innts ve far 1est than the total MuM 8

&,.mts stated In the bids. This was largely becaue the esttinted
'M;its of *aterSil to be usd in the flushing operation as Stated in
thj bids w8 Mach greater than the *ommts actualy required to be used.
g1ds vere submitted aIn payit was mae' a a cubic yard basis. It Is
3so understood that there is m question as to whether sufficient

"$in tim or provision was made in each case far the bidder to now In nIt
01srws v to confizu the inmt of Materiul that wovld be required to be

flushed into the mines. The ted States Govermut specifically vas
not a party to the contract bet the ad the contractor.

The claim grisim out ofthie contract betweo the it) and
. , the Ady Aspalt O=Vany has been reduced by neWtiation from *110.099.0,

to $49,78.68. The claim arising out of the omtraCt bet the
oomsveAlth mid the C, & S. Construction Copo ba bemi reduced by
negotiation ram *212,392.9, to W37W000.

Vader all the ciruestinices we think that there is a suistsa tal
basis for cncluding that the TderL Govrnmt my properly .;Ifty
percent of the reduced am.ots. Ih addition to 37 Cm i( amps 
se decision of Jume 20, 1968, D-16A243, 47 Cap G. 75¢, * c W-
which _s included with the material forverded with the invoice n

<%U June 18, 1969,

The involces, which may be certified for paymet, together with the
intarial forwarded with your 1 are returned herewith.

CO Sincerely yourl$
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